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INTRODUCTION

This handbook provides an overview of some of the laws, regula-
tions and listing standards governing the conduct of annual meetings and
the disclosures that U.S. public companies must furnish to their share-
holders in connection with annual meetings. This discussion of the annual
meeting framework is not a substitute for a careful review of the specific
regulatory requirements that apply to a particular company. The informa-
tion in this handbook is only current as of November 30, 2006. For
updates on the latest developments in securities law and compliance and
access to many useful resources, visit SecuritiesConnect™ at
www.bowne.com.

In August 2006, the Securities and Exchange Commission issued
final rules establishing new disclosure requirements for executive and
director compensation, related person transactions, director independ-
ence and other corporate governance matters. These new rules will
dramatically affect proxy statement preparation for the 2007 season.
Because the changes are extensive, companies may wish to accelerate
their proxy statement preparation timetables.
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LEGAL FRAMEWORK GOVERNING
THE ANNUAL MEETING

A number of laws and regulations govern both the legal requirement
that an annual meeting of shareholders be held and the preparation of
proxy materials. These include the law of the company’s state of incorpo-
ration, Section 14 of the Securities Exchange Act of 1934, the rules and
regulations promulgated by the SEC under the Exchange Act, the listing
standards of the stock exchange on which the company’s stock is traded
and the company’s organizational documents.

I. State Corporate Law

Under state corporate law, a company must hold an annual meeting
of shareholders for the purpose of electing directors and transacting other
appropriate business." In addition to authorizing proxy voting and
granting shareholders the right to inspect shareholder lists, state law also
governs many of the procedural elements related to shareholder voting
and meetings. For example, state law may dictate whether the annual
meeting must be held within the state, how the date and time of the
annual meeting are to be set, how the record date is to be determined,
how notice of meetings is to be provided to shareholders and what consti-
tutes a quorum for the transaction of business.

The failure to hold an annual meeting on the date specified gener-
ally does not affect otherwise valid corporate acts or result in a dissolu-
tion of the company. If an annual meeting of shareholders is not held,
however, state statutes typically require that a company’s directors call a

1. State corporate laws, subject to a company’s organizational documents, typically allow
actions required or permitted to be taken at an annual meeting to be taken without a
meeting upon the written consent of the shareholders. These provisions usually require
that a consent in writing, setting forth the action to be taken, be signed by the holders
of outstanding shares having at least the minimum number of votes required to take
such action at the meeting. If a matter is approved without a meeting by less than unan-
imous consent of the shareholders, these statutes typically mandate that notice of the
action be provided to the shareholders who are entitled to receive notice and who did
not consent to the matter. If a company subject to the federal proxy rules elects to take
action by written consent of shareholders without a meeting, it will likely need to file
an information statement on Schedule 14C, which must contain substantially the same
disclosure as a proxy statement on Schedule T4A.
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special meeting for the purpose of electing directors. A company’s failure
to hold an annual meeting may also trigger the rights of other parties. For
example, in Delaware, pursuant to Section 211 of the General
Corporation Law of the State of Delaware, if no annual meeting for the
election of directors has been held for 13 months after the last annual
meeting or for a period of 30 days after the date designated for the annual
meeting, the Court of Chancery may order a meeting upon the applica-
tion of any shareholder or director.

Il. Federal Securities Law

Section 14 of the Exchange Act and the regulations adopted by the
SEC thereunder establish the legal framework for the solicitation of
proxies. Pursuant to the authority granted to the SEC under Section 14 of
the Exchange Act, the SEC has enacted a comprehensive set of rules and
regulations, known as the “proxy rules,” that regulate the types of infor-
mation that must be provided to shareholders prior to a shareholders’
meeting and the process by which shareholder proxies are solicited.

The proxy rules set forth disclosure requirements for the proxy state-
ment and the form of the proxy itself and for the annual report distributed
to shareholders in connection with an annual meeting (or special meeting
in lieu of an annual meeting) at which directors are to be elected. The
proxy rules also impose filing requirements on companies or others
engaged in proxy solicitation and regulate the distribution procedures by
which shareholders receive proxy materials prior to meetings.

Il. Stock Exchange Rules

Companies with securities listed on the national stock exchanges,
such as the New York Stock Exchange (NYSE) or The NASDAQ Stock
Market (NASDAQ)?, must abide by the applicable listing requirements of
the relevant exchange. Each of the exchanges has requirements that listed
companies hold meetings as well as other rules related to annual meeting
procedures and communications between beneficial owners and street
name owners. In addition, exchanges such as the NYSE and the NASDAQ
have corporate governance requirements that, among other things,

2. Effective August 1, 2006, NASDAQ began operations as an exchange in NASDAQ-
listed securities. NASDAQ-listed securities may be listed on The NASDAQ Global
Select Market, The NASDAQ Global Market or The NASDAQ Capital Market.
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impose affirmative proxy statement disclosure obligations, such as the
requirement that listed companies make specified disclosures regarding
director independence.

IV. Corporate Organizational Documents

Under state corporate law, a company is generally permitted to
address certain annual meeting matters in its certificate or articles of
incorporation and bylaws. Corporate organizational documents usually
provide for a number of matters, such as the manner for determining the
date, location and time of the meeting, the fixing of the record date for the
determination of shareholders eligible to vote and, if the company has
more than one class of voting securities, the voting rights for the various
classes of stock. Corporate organizational documents may also include
super-majority voting requirements for certain matters submitted to the
shareholders and “advance notice” provisions, which require that director
nominations and shareholder proposal submissions be received by the
company prior to a specified date in order to be eligible for consideration
at the meeting.
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THE PROXY STATEMENT AND PROXY

I. The Federal Proxy Rules
A. Background

A proxy enables a shareholder who does not attend an annual or
special meeting in person to authorize another person to act as the share-
holder’s agent in voting on proposals submitted to shareholders. Proxy
representation thus allows shareholders to participate in the corporate
decision-making process even if they are unable to be physically present
at the meeting. Because of the numerosity and the geographic breadth of
the shareholder base of most public companies, the proxy solicitation
process is the primary mechanism by which fundamental corporate
actions requiring shareholder approval are considered and approved.

The right to proxy representation is governed by state corporate law
and a company’s organizational documents, essentially all of which now
permit proxy voting for public companies. Nonetheless, perhaps because
federal disclosure requirements are so comprehensive that they have
essentially occupied the field, state corporate law and provisions found in
corporate organizational documents are generally silent on the matter of
proxy disclosure and solicitation, although common law disclosure obli-
gations may exist.

Regulation 14A (“Solicitation of Proxies”) and Schedule 14A
(“Information Required in Proxy Statement”), promulgated under the
Exchange Act, set forth the SEC’s requirements for the proxy solicitation
process. As part of the SEC’s integrated disclosure system, the proxy rules
in turn reference various items found in other SEC regulations, particularly
Regulation S-K.

B. Solicitation

The proxy rules apply to every solicitation of a proxy with respect to
voting equity securities registered under Section 12 of the Exchange Act,
even if such securities are not publicly traded. Entities whose securities
are exempt from registration under Section 12 of the Exchange Act are
generally exempt from the requirements of the proxy rules, including
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certain savings and loan associations, agricultural and certain other coop-
eratives, insurance companies, banks and non-profit corporations.
Pursuant to Rule 3a12-3 under the Exchange Act, foreign private issuers
are similarly exempt from the proxy rules.

The application of the proxy rules depends upon what is considered
a “proxy” and whether a “solicitation” exists under federal securities law.
Rule 14a-1(f) of Regulation 14A defines the term “proxy” broadly to
include any assignment of the power to vote or express consent or dissent
with respect to any securities on behalf of the record owner of such secu-
rities. Rule 14a-1(l) similarly applies a broad definition to the term “solic-
itation,” defining “solicitation” to include (1) any request for a proxy, (2)
any request to execute or not execute, or to revoke, a proxy and (3) any
communication furnished to shareholders under circumstances reason-
ably calculated to result in the procurement, withholding or revocation of
a proxy.

Although the courts and the SEC have broadly construed the terms
“proxy” and “solicitation,” in 1992 the SEC adopted amendments to the
proxy rules to create a safe harbor exemption for certain solicitations and
to exclude other actions from the definition of solicitation altogether. For
example, pursuant to Rule 14a-2(a)(6) of Regulation 14A, solicitations
through newspaper advertisements that (1) inform shareholders of a
source from which they may obtain proxy materials and (2) do no more
than name the company, state the reason for the advertisement and iden-
tify the proposal(s) to be acted upon by shareholders are exempt from the
proxy rules if the person making the subject solicitation complies with
certain conditions and requirements.

Rule 14a-2(b) of Regulation 14A also excludes certain solicitations
by persons other than the company from all of the proxy rules other than
the anti-fraud provisions of Rule 14a-9. For example, subject to certain
conditions, the proxy rules are generally inapplicable to the following
types of solicitations:

e solicitations by persons (other than the company and certain
related persons) not seeking the power to act as proxy for the
shareholder at any time during the solicitation;

e solicitations made (other than by the company) to not more than
10 persons; and

e the furnishing of proxy voting advice by financial advisors
to persons with whom the financial advisor has a business
relationship.
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Similarly, Rule 14a-1(1)(2) of Regulation 14A excludes from the defi-
nition of “solicitation” a communication by a shareholder who does not
otherwise engage in a proxy solicitation (other than a solicitation exempt
under Rule 14a-2) if the communication merely states how the share-
holder intends to vote and the reasons for such vote, provided that the
shareholder is not otherwise soliciting proxies and the communication is
made publicly, or is directed to persons to whom the shareholder owes a
fiduciary duty in connection with voting or is made in response to an
unsolicited request for information.

Pursuant to Rule 14a-12 of Regulation 14A, management and share-
holders are able to communicate regarding matters to be submitted for
consideration at a shareholders’ meeting so long as no form of proxy
is furnished to or requested from shareholders until a definitive proxy
statement is delivered to shareholders. The rule provides that a written
solicitation may be made prior to furnishing a proxy statement if such
communication:

e identifies and provides other information about the participants in
the solicitation;

e contains a prominent legend which, among other things, advises
shareholders to read the proxy statement when it becomes avail-
able because it contains important information; and

e is filed with the SEC on the date it is first published, sent or given
to shareholders.

Rule 14a-10 prohibits the solicitation of any undated or post-dated
proxies or any proxies that provide for a deemed effective date that is
subsequent to the date on which the proxy is signed by the shareholder.

C. When Preliminary Proxy Materials Must be Filed

Unless the subject matter of the annual meeting (or special meeting
in lieu of the annual meeting) relates only to (1) the election of directors,
(2) the election, approval or ratification of accountants, (3) shareholder
proposals under Rule 14a-8 and/or (4) the adoption of, or amendments to,
employee benefit plans, Rule 14a-6(a) of Regulation 14A requires that a
soliciting party must file preliminary proxy materials with the SEC at least
10 calendar days prior to the date on which the soliciting party intends to
distribute definitive copies of such materials to shareholders. Upon a
showing of good cause, the SEC may authorize a shorter period of time to
file. To facilitate the process by which the SEC staff reviews preliminary
proxy materials and to ensure adequate time to address any issues that
may arise as a result of this review, every effort should be made to file
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preliminary proxy materials (where such filing is required) significantly in
advance of the 10-calendar-day deadline. The preliminary proxy mate-
rials should be clearly marked “preliminary copy” and should be accom-
panied by a statement of the date on which definitive copies of the proxy
materials are intended to be released to shareholders.

As interpreted by the SEC staff, the exemption from the requirement
to file proxy materials in preliminary form for solicitations relating only to
the approval or ratification of a compensation plan or amendments does
not extend to the ratification or approval by shareholders of awards made
pursuant to such plans. Furthermore, the exclusion from filing preliminary
proxy materials does not apply if the company comments upon or refers
to a “solicitation in opposition” in connection with the meeting in its
proxy materials. A “solicitation in opposition” includes any solicitation
opposing a proposal supported by the company and any solicitation
supporting a proposal that the company does not expressly support, other
than (in either case) a shareholder proposal pursuant to Rule 14a-8.

Il. Securities and Exchange Commission Review

In their review of proxy materials, the primary concern of the SEC
staff has been to ensure that proxy materials contain the requisite disclo-
sures and explain the important corporate matters and issues in a manner
that shareholders can easily understand. As a practical matter, the SEC
staff must advise a company within 10 calendar days of the filing of the
preliminary proxy materials whether it intends to review them. If a
company does not receive oral or other notice of a problem from the SEC
staff within that 10-day period, the company is free to distribute the defin-
itive version of the proxy materials to its shareholders. Because the SEC
considers the date of filing as the first relevant date, the proxy materials
may be mailed to shareholders no earlier than the 11th day after the
company files preliminary proxy materials with the SEC. If the SEC staff
does elect to review the preliminary proxy materials, the review period
may take several weeks. Furthermore, if the SEC staff’'s comments result in
substantive changes being made to the preliminary proxy materials, the
final changes would normally be submitted to the SEC staff for review
prior to the distribution of definitive copies of the revised proxy materials.

I1l. The Proxy Statement

Rule 14a-3 of Regulation 14A generally requires that each share-
holder receive a proxy statement in connection with any solicitation by
the company of the shareholder’s proxy. Schedule 14A details the infor-
mation that must be included in that statement. Rule 14a-5 sets forth

10
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requirements as to how information in the proxy statement is to be
presented. A Sample Director and Officer Questionnaire, which may be
useful in collecting some of the information that must be disclosed in the
proxy statement, is attached as Appendix A to this handbook.

A. Notice of the Meeting

Under state corporate law, a company must give written notice of its
annual meeting to all shareholders within a fixed time period before the
annual meeting. For example, Section 222(b) of the General Corporation
Law of the State of Delaware requires that, unless otherwise provided in
the General Corporation Law, “the written notice of any meeting shall be
given not less than 10 nor more than 60 days before the date of the
meeting to each shareholder entitled to vote at such meeting.” The same
dates apply in regard to fixing the “record date,” which is the date upon
which share ownership is assessed to determine who is entitled to vote at
the meeting of shareholders.

A company’s organizational documents should be reviewed in
setting the record date and preparing the notice of the annual meeting.
The organizational documents may contain notice and record date provi-
sions more restrictive than the requirements generally applicable under
the relevant state law. Applicable stock exchange listing rules should also
be consulted because they often require notice to the exchange of the
record date and the annual meeting date. For example, Section 401.02 of
the NYSE Listed Company Manual requires that a listed company provide
notice to the NYSE upon establishment of its meeting date and at least 10
days prior to the date it sets as the record date for the meeting. The NYSE
does not require a specified interval between the record date and the
meeting date but recommends that a minimum of 30 days be allowed to
provide ample time for the solicitation of proxies.

The notice of the meeting usually constitutes the first page of the
proxy statement. Alternatively, the notice may be sent to shareholders in
the form of a separate letter accompanying the proxy statement. The
notice typically contains the time, date, place and purpose of the meeting,
the company’s complete mailing address and a statement regarding who
is eligible to vote. Some states permit companies to deliver a single notice
to numerous shareholders that reside at the same address if certain
requirements are met, although distribution of a single set of proxy mate-
rials to a household must also comply with the “householding” provisions
of Rule 14a-3(e) of Regulation 14A and Item 23 of Schedule 14A.

11
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B. Voting Information

Item 21 of Schedule 14A requires the proxy statement to state, for
each matter to be submitted to a vote, the vote required for approval or
election other than for the approval of auditors and to state the method by
which the votes will be counted, including the treatment and effect of
abstentions and broker non-votes under the company’s organizational
documents and the applicable state corporate law. Under current NYSE
Rule 452 and NYSE Listed Company Manual Section 402.08, an entity
that is a member of the NYSE and that is the record owner of shares held
in street name on behalf of a beneficial owner may vote on “routine”
issues, such as the uncontested election of directors, if the beneficial
owner of the shares has not provided voting instructions at least 10 days
before a meeting. The NYSE has indicated that, subject to formal approval
of its proposal by the SEC, it will eliminate discretionary broker voting for
the election of directors for all shareholder meetings held on or after
January 1, 2008.

A broker non-vote generally occurs when the entity holding the
shares in street name either has not received voting instructions from the
beneficial owner or chooses not to vote the shares on a routine matter.
Abstentions and broker non-votes may usually be considered present for
purposes of satisfying a quorum requirement but will have the effect of
votes “against” a proposal requiring the affirmative vote of a specified
majority of the outstanding shares or of the shares present and entitled to
vote at a meeting. Abstentions and broker non-votes will not have such
an effect for a proposal requiring a specified majority of the votes cast.

C. Information about Directors, Director Nominees and
Executive Officers

If directors are to be elected at an annual meeting, a variety of infor-
mation about the company’s directors, executive officers and persons
nominated to those positions must be disclosed in the proxy statement, in
tabular form (if practicable), under Item 7(b) of Schedule 14A and Item
401 of Regulation S-K.

Item 401 of Regulation S-K requires disclosure of:

e the names and ages of all directors of the company and all
persons nominated or chosen to become directors;

e all positions and offices with the company held by each such
director or director nominee and the term of office and the
periods the person served in that position;

e any arrangement or understanding between the director or
director nominee and any other person (naming such person)

12
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pursuant to which he or she was or is to be selected as a director
or nominee;

e the nature of any family relationship between any director, exec-
utive officer, or person nominated or chosen by the company to
become a director or executive officer;

e a brief description of the business experience during the past five
years of each director, executive officer, person nominated or
chosen to become director or executive officer, including each
person’s principal occupations and employment during the past
five years;

e any other directorships of public companies held by each
director or person nominated or chosen by the company to
become a director; and

* adescription of certain legal or regulatory proceedings during the
past five years involving any director, person nominated to
become a director or executive officer of the company.

D. Compensation Discussion and Analysis

In August 2006, the SEC released new rules applicable to the disclo-
sure of executive and director compensation and corporate governance.
The compensation disclosure provisions of the new rules apply to filings
relating to fiscal years ending on or after December 15, 2006 and will
consequently affect disclosure of 2006 compensation in the 2007 proxy
season for calendar year companies. The required disclosures must be in
plain English, and the new rules are “principles-based” in that they iden-
tify the key objectives of good reporting in the subject area and then
provide guidance to explain the objective and apply it to some illustrative
examples.

The new Compensation Discussion and Analysis section (CD&A) is
one of the most significant elements of the new rules. It will largely super-
sede the compensation discussion previously required in the report of the
compensation committee of the company’s board of directors. The CD&A
must discuss the most significant factors that underlie each company’s
compensation policies and decisions. The CD&A is required to include an
explanation of all material elements of compensation of the named exec-
utive officers, addressing six general topics:

e a discussion of the objectives of the company’s compensation
programs;

e what each program is designed to reward;

e each element of compensation;

13
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e why the company chooses to pay each element;
e how the amount of each element is determined; and

e how such elements fit into the company’s overall objectives and
affect decisions regarding other elements.

The purpose of the CD&A is to provide a thorough and specific pres-
entation of the objectives of a company’s compensation practices,
including post-termination compensation arrangements. A properly
drafted analysis should present the factors that go into deciding the types
and amounts of compensation that the company awards.

As a guide, the SEC has given fifteen examples of topics that a
company might wish to address in its CD&A if appropriate based on the
company’s particular facts and circumstances. Examples include the
policy for allocating between cash and non-cash compensation and what
specific items of corporate performance the company takes into account
in setting compensation policies and making compensation decisions.

A company is not required to disclose certain types of compensa-
tion-related information if disclosure would result in competitive harm to
the company. Examples include confidential business information and
target levels with respect to quantitative or qualitative performance-
related factors considered by the board of directors or the compensation
committee. The standard for determining whether disclosure will cause
competitive harm, however, is the same as for confidential treatment
requests, and the SEC has indicated that this standard will be narrowly
construed. In addition, a company omitting information in reliance on this
exemption will be required to discuss how difficult it will be for the exec-
utive or the company to meet the omitted performance targets.

Unlike the compensation committee report required under the
previous rules, the CD&A will be considered to be filed with, rather than
furnished to, the SEC. As a result, it is subject to the liabilities of
Regulation 14A and Section 18 of the Exchange Act. The CD&A will
therefore also be included within the material included or incorporated
by reference in the Annual Report on Form 10-K that is certified by a
company’s principal executive officer and principal financial officer.

Pursuant to the new rules, the proxy statement must include a new
compensation committee report in which the compensation committee
will indicate whether it has reviewed and discussed the CD&A with
management and whether, based upon that review and discussion, it has
recommended to the board of directors that the CD&A be included in the
company’s Form 10-K and proxy statement. The new compensation

14
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committee report will be considered to be furnished to, rather than filed
with, the SEC.

E. Tabular and Narrative Executive Compensation Disclosure

In addition to requiring the new CD&A, the new rules broaden
existing tabular disclosure and require more detailed narrative disclosure
to explain the information in the tables. Item 8 of Schedule 14A and Item
402(a)(3) of Regulation S-K require compensation disclosure for “named
executive officers,” who are defined as:

e any individual who served as the company’s principal executive
officer or principal financial officer during the last completed
fiscal year;

e the three most highly compensated executives who were serving
as executive officers at the end of the fiscal year other than the
principal executive and principal financial officers; and

* up to two additional individuals who were executive officers
during part of the fiscal year and who would have been the
subject of required disclosure but for the fact that they were not
executive officers at the end of the fiscal year.

The new rules require the determination of who is most highly
compensated to be based on each executive’s total compensation
(excluding increases in pension value and earnings on deferred compen-
sation) for the past fiscal year rather than being based solely on salary and
bonus as under the previous rules.

The tabular compensation disclosure is organized into three cate-
gories of tables and related narrative disclosure:

e the Summary Compensation Table, which presents compensation
information for named executive officers for the last three
completed fiscal years (note, however, that the new rules do not
require compensation previously disclosed under the prior rules
to be restated; therefore, a calendar year company will generally
be required to present only 2006 compensation information in
the Summary Compensation Table in the proxy statement for its
2007 annual meeting);

 tables and narrative disclosure regarding holdings of equity-
based interests that relate to compensation or are potential
sources of future gains and realization on these interests during
the last completed fiscal year; and
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e tables and narrative disclosure relating to retirement and other
post-employment compensation, including benefits payable in
the event of a change-in-control.

The Summary Compensation Table includes, as a new and final
column, total annual compensation, in dollars, for each named executive
officer. This total compensation will include essentially all items of annual
compensation, including many not previously reported with dollar
values, such as:

* the grant date value of all stock-based awards, including stock
options (computed in the same manner as that used for financial
statement purposes except that the total value of awards will be
reported in the fiscal year of the grant rather than amortized over
the period of required service as it is for financial statement
purposes);

e all earnings, such as dividends, on previously granted stock-
based awards that are not factored into the grant date value; and

e the aggregate increase in the actuarial value of pension plans
accrued during the fiscal year.

F. Director Compensation Disclosure

Item 8 of Schedule T4A and Item 402(k) of Regulation S-K require
the proxy statement for a meeting at which action is to be taken with
respect to the election of directors to include a director compensation
table and related narrative to disclose director compensation for the last
fiscal year. Similar to the Summary Compensation Table for named exec-
utive officers, the Director Compensation Table must include a total
compensation figure, including cash fees, stock award values, option
values, non-stock incentive compensation and all other compensation,
including perquisites, tax reimbursements, charitable award programs
(including costs of payments pursuant to director legacy programs) and
consulting fees. The value of perquisites provided to each director must
be disclosed on the same basis as the disclosure that is required for named
executive officers.

G. Beneficial Ownership Information

[tem 6 of Schedule 14A and ltem 403 of Regulation S-K require
tabular disclosure of certain beneficial ownership information. In the
Security Ownership of Certain Beneficial Owners table, the company
must disclose beneficial ownership information for any shareholder
known to the company to be the beneficial owner of more than 5% of a
class of the company’s voting securities. In the Security Ownership of
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Management table, the company must disclose beneficial ownership
information for (1) directors, (2) director nominees, (3) named executive
officers and (4) all directors and executive officers as a group. In connec-
tion with the new compensation disclosure rules, ltem 403(b) of
Regulation S-K has been amended to require companies to include in the
Security Ownership of Management Table disclosure of beneficial owner-
ship of directors’ qualifying shares and to include a footnote to disclose
the number of shares pledged as collateral for loans or other obligations
by named executive officers, directors and director nominees. This
requirement does not extend to significant shareholders other than the
requirement of ltem 403(c) of Regulation S-K to disclose pledges that may
result in a change of control of the company.

H. Section 16 Reporting Compliance

Item 7(b) of Schedule 14A and ltem 405 of Regulation S-K require
that the company disclose in the proxy statement under the title “Section
16(a) Beneficial Ownership Reporting Compliance” the names of any
directors, officers or beneficial owners of more than 10% a class of the
company’s equity securities registered under Section 12 of the Exchange
Act who have been delinquent during the most recent fiscal year or prior
fiscal years in filing their reports under Section 16(a) of the Exchange Act
(i.e., Forms 3, 4 and 5). The company must disclose the identity of each
person failing to make a report, the number of reports that were filed late,
the number of untimely reported transactions and any known failure to
file a required report. The cover page of Form 10-K includes a box that a
company should check only if it is not disclosing delinquent filings in the
10-K report and does not expect to disclose delinquent filings in its proxy
statement. An insider’s failure to make Section 16 filings on a timely basis
must only be disclosed once.

I. Corporate Governance Disclosure

When the SEC adopted the new compensation disclosure rules, it
also adopted a new Item 407 of Regulation S-K to consolidate and update
its disclosure requirements regarding director independence and related
corporate governance matters. Iltem 7(c) of Schedule 14A and Item 407(a)
of Regulation S-K require a company to disclose the directors who served
at any time during the fiscal year and the director nominees that it has
identified as independent (and committee members not identified as inde-
pendent), using the definition of independence that it uses for determining
compliance with the listing standards applicable to the company. For
each director or director nominee that the company has identified as
independent, the company must include a description, by specific
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category or type, of any transactions, relationships or arrangements (other
than related person transactions otherwise disclosed) that the board of
directors considered in determining that the applicable independence
standards were met.

Item 7(d) of Schedule 14A and Item 407(b) of Regulation S-K require
a company to state the number of meetings of the board of directors held
during the last fiscal year and to make certain disclosures about director
attendance at such meetings, including a description of the company’s
policy regarding board members’ attendance at annual meetings and a
statement of the number of board members that attended the prior year’s
annual meeting. The company must also make certain disclosures
regarding the functions performed by, number of meetings held by and
the composition of its audit, nominating and compensation committees
and must indicate whether current copies of its audit, nominating and
compensation committee charters are available on the company’s website
and, if so, must provide the website address. If a committee charter is not
available on the company’s website, the company must include a copy of
it as an appendix to the company’s proxy statement at least once every
three fiscal years. Item 7(d) of Schedule 14A and Item 407(c) of Regulation
S-K require a company to make disclosures about its nominating
committee and the director nomination process. Item 7(d) of Schedule
14A and Item 407(d) of Regulation S-K require disclosures about the audit
committee, including whether it contains a financial expert. Item 7(d) of
Schedule 14A and ltem 407(e) of Regulation S-K require a company to
make compensation committee disclosures similar to those already
required regarding the audit and nominating committees and require a
company to disclose the following information about its policies and
processes for making decisions regarding executive and director compen-
sation:

* the scope of authority of the compensation committee (or persons
performing equivalent functions);

e the extent to which the compensation committee (or persons
performing equivalent functions) may delegate authority to other
persons, specifying what authority may be so delegated and to
whom;

e any role of executive officers in determining or recommending
the amount or form of executive and director compensation; and

e any role of compensation consultants in determining or recom-
mending the amount or form of executive and director compen-
sation, identifying such consultants, stating whether such consult-
ants are engaged directly by the compensation committee (or
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persons performing equivalent functions) or any other person,
describing the nature and scope of the consultants’ assignments
and the material elements of the instructions or directions given
to the consultants with respect to the performance of their duties
under the engagement.’

Item 7(h) of Schedule 14A and Item 407(f) of Regulation S-K require
a company to disclose whether the company’s board of directors provides
a process for shareholders to send communications to the board of direc-
tors. The company must also describe any such process.

). Disclosure Related to Independent Auditors

Under Item 9 of Schedule 14A, if the company’s proxy statement
relates to a meeting at which directors are to be elected or the company’s
independent public accountant is to be elected, approved or ratified, the
proxy statement must include the following information about the rela-
tionship between the company and its independent public accountant:

e the name of the principal accountant selected or being recom-
mended to shareholders for election, approval or ratification for
the current year. If no accountant has been chosen or recom-
mended, then the company must state that and briefly describe
the reasons why no accountant was selected or recommended.

e the identity of the company’s principal accountant for the
previous fiscal year if it is different from the accountant recom-
mended or selected this year or if no accountant was selected or
recommended for the current year.

e whether a representative of the principal accountant will be
attending the annual meeting and, if so, whether the representa-
tive will have a chance to make a statement and be available to
respond to appropriate questions.

e if the company’s principal accountant at any time in the last two
years is no longer acting in that capacity or if a new principal
accountant has been hired, specified additional information

3. The SEC’s adopting release for the new compensation disclosure rules states that:
“[w]hile this item and the Compensation Discussion and Analysis both involve the
determination of executive officer compensation, they have different focuses. Item
407(e) focuses on the company’s corporate governance structure that is in place for
considering and determining executive and director compensation — such as the scope
of authority of the compensation committee and others in making these determinations,
as well as the resources utilized by the committee. In contrast, the Compensation
Discussion and Analysis focuses on material information about the compensation poli-
cies and objectives of the company and seeks to put the quantitative disclosure about
named executive officer compensation into perspective.”
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relating to the facts and circumstances of the change in
accountant must be disclosed.

The company must also disclose:

e Audit Fees — aggregate fees billed for each of the last two fiscal
years for professional services rendered for the audit and review
of the company’s financial statements or services in connection
with statutory or regulatory filings or engagements.

e Audit-Related Fees — aggregate fees billed in each of the last two
fiscal years for assurance and related services that are reasonably
related to the performance of the audit or review of the
company’s financial statements and that are not reported under
the caption “Audit Fees.” The company must also describe the
nature of these services.

e Tax Fees — aggregate fees billed in each of the last two fiscal years
for professional services rendered by the principal accountant for
tax compliance, tax advice and tax planning. The company must
also describe the nature of these services.

e All Other Fees — aggregate fees billed for all other products and
services provided by the principal accountant that are not other-
wise disclosed. The company must also describe the nature of
these services.

The company must also disclose its audit committee’s pre-approval
policies and procedures and the percentage of non-audit services that
were approved by the audit committee without pre-approval pursuant to
Rule 2-01(c)(7)(i)(C) of Regulation S-X.

K. Transactions with Related Persons

Item 7(b) of Schedule 14A and ltem 404 of Regulation S-K require
the proxy statement for an annual meeting at which action is to be taken
with respect to the election of directors to disclose information regarding
transactions between the company and specified categories of related
persons. Under the revised rules, disclosure is required for any transaction
since the beginning of the company’s last fiscal year or any currently
proposed transaction in which (1) the company was or is to be a partici-
pant; (2) the amount involved exceeds $120,000 and (3) a related person
had or will have a direct or indirect material interest. A “related person”
is defined to include any individual who served as a director or executive
officer at any time during the last fiscal year, director nominees and the
“immediate family members” of such directors, executive officers and
director nominees. The definition of immediate family members has been
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broadened to include step-parents, step-children and any person sharing
the household of the related person other than tenants or employees. A
related person also includes a person holding more than 5% of any class
of the company’s voting securities.

For each related person transaction as to which disclosure is
required, the company must provide the following information, in addi-
tion to any other information regarding the transaction or the related
person in the context of the transaction that would be material to
investors:

e the related person’s name and the basis on which the person is a
related person of the company;

e the related person’s interest in the transaction, including the
person’s position or relationship with, or ownership in, a firm,
corporation or other entity that is a party to or has an interest in
the transaction; and

* the approximate dollar value of the amount involved in the trans-
action and the amount as to which the related person has an
interest.

The company must describe its policies and procedures for the
review, approval or ratification of transactions with related persons and
must also identify any reported related person transactions that did not
require review, approval or ratification or with respect to which the
company’s policies and procedures for review, approval or ratification
were not followed.

L. Shareholder Approval of Equity Compensation Plans

Item 10 of Schedule 14A requires specified disclosures if share-
holder action is to be taken regarding any plan pursuant to which cash or
non-cash compensation may be paid or distributed. The NYSE and
NASDAQ listing standards require shareholder approval of listed compa-
nies’ equity compensation plans. With a few limited exceptions, share-
holder approval is required for the adoption of all equity compensation
plans, including stock option plans, as well as all repricings and material
amendments to such plans.

Section 303A(8) of the NYSE Listed Company Manual requires
shareholder approval of all equity compensation plans and material revi-
sions to such plans. The definition of an “equity compensation plan” is “a
plan or other arrangement that provides for the delivery of equity securi-
ties (either newly issued or treasury shares) of the listed company to any
employee, director or other service provider as compensation for
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services.” There are limited exceptions for mergers and acquisitions,
inducement awards for new employees, plans that pay all benefits in
cash, plans intended to meet the requirements of Section 401(k) of the
Internal Revenue Code, employee stock purchase plans intended to meet
the requirements of Section 423 of the Internal Revenue Code and parallel
excess plans, which are defined as pension plans within the meaning of
the Employee Retirement Income Security Act of 1974 that work in
conjunction with tax-qualified plans to provide benefits in excess of
Internal Revenue Code limits.

If a NYSE-listed company relies on the exemption for an inducement
award, it must promptly disclose in a press release the material terms of
the award, including the recipient of the award and the number of shares
involved. The rules provide that, even if equity compensation plans and
plan amendments are not subject to shareholder approval, such plans and
related amendments must still be approved by the compensation
committee of the company’s board of directors or by a majority of the
company’s independent directors.

NASD Rule 4350(i) also requires listed companies to obtain share-
holder approval of equity compensation plans (including stock option
plans) and material plan amendments, subject to limited exceptions
described in the rules. While the NASDAQ rules do not require compa-
nies that rely on the inducement awards exception to issue a press release
describing the terms of each award, the NASDAQ has announced that it
intends to consider imposing a disclosure requirement for companies that
rely on exceptions to the shareholder approval requirements. The
NASDAQ rules also require that equity compensation plans not subject to
shareholder approval be approved by the compensation committee of the
company’s board of directors or by a majority of the company’s inde-
pendent directors.

IV. The Proxy

The proxy card lists the proposals to be voted on and the names of
the nominees for the board and identifies and authorizes the person(s)
who will act as proxies for the shareholder. The form of proxy must
comply with Rule 14a-4 of Regulation 14A, which requires the form of
proxy to identify in boldface type the person or entity on whose behalf the
proxy is being solicited, to contain a blank space for shareholders to date
the proxy, to identify clearly and impartially each matter to be acted upon
and to provide a means by which the shareholder may approve, disap-
prove or abstain with respect to each matter separately by marking the
appropriate box.
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In addition to using traditional paper proxy cards, shareholders can
transmit voting instructions by telephone or via the Internet. SEC staff
interpretations require that, when companies offer shareholders the
option of submitting their proxies via the Internet, the proxy statement
must describe the Internet voting procedures and the validity under the
applicable state law of proxies granted in such a manner. The prevalence
of electronic voting over the Internet is increasing. These electronic forms
of voting permit shareholders to vote more quickly and conveniently and
provide companies with cost savings and earlier information as to how
various proposals are faring in shareholder voting.

V. Distribution of Proxy Materials to Shareholders

Companies must deliver the proxy materials (and, in the case of an
annual meeting at which directors are to be elected, an annual report) to
shareholders prior to the shareholders’ meeting. These documents may be
either mailed or, in certain circumstances, delivered electronically as
described below. To begin this process, companies generally contact insti-
tutional holders of record (e.g., brokers, dealers, banks and others holding
shares in a “street” or “nominee” name) for lists of beneficial owners and
the number of proxy materials needed to mail to such owners at least 20
business days prior to the record date for the shareholders’ meeting in
accordance with Rule 14a-13(a). Institutional holders of record must then
distribute, or use an intermediary service to distribute, proxy materials
and annual reports to beneficial holders within 5 days of receipt of such
documents from the company. It is essential to allow sufficient time for
this process. There may be state corporate law limitations, however, that
preclude sending the proxy materials and annual reports too far in
advance of the meeting. For example, Section 222 of the General
Corporation Law of the State of Delaware requires that notice of the
meeting generally may not be mailed to shareholders more than 60 days
before the date of the meeting.

A. Electronic Delivery

In certain circumstances, proxy materials and annual reports may be
delivered electronically, including by posting them on a website, so long
as the materials are equivalent to those distributed in paper form. Under
current SEC rules and staff guidance, the following conditions must be
met before electronic delivery to a shareholder is permitted:

e the shareholder must have previously consented, either electron-
ically or by mail, to electronic delivery, and such consent must
remain valid;
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* in the case of website posting of proxy materials, the shareholder
is notified of the posting, and the posting is made easily available
to the shareholder; and

e the company obtains evidence that the shareholder actually had
access to the materials, either through electronic mail receipt
confirmation or download confirmation.

In December 2006, the SEC adopted “e-proxy” rule amendments
that will allow companies and other soliciting persons to furnish proxy
materials to shareholders through a “notice and access” model using the
Internet. These rule amendments may substantially decrease the costs of
the proxy solicitation process. Because companies and other soliciting
persons may not comply with the amendments prior to July 1, 2007,
however, the changes will not affect the 2007 proxy season for companies
with fiscal years ending on December 31.

A company choosing to follow the notice and access model
following July 1, 2007 must post its proxy materials on an Internet website
and send a “Notice of Internet Availability of Proxy Materials” to share-
holders at least 40 days prior to the meeting date. The notice may not be
accompanied by a proxy card, but the company may send a paper proxy
card along with another copy of the notice 10 days or more after sending
the initial copy of the notice. The notice must be written in plain English
and must contain a prominent legend that advises shareholders of the
date, time and location of the meeting; the availability of the proxy mate-
rials at a specified website address; a toll-free phone number, e-mail
address and a website that shareholders may use to request copies of the
proxy materials; and a clear and impartial description of the matters to be
considered at the meeting. The company will be obligated to send a copy
of the proxy materials within three business days of receiving a request
from a shareholder and must permit a shareholder to make a permanent
election to receive all future proxy materials in paper or via e-mail.

A soliciting person other than the company may avail itself of the
notice and access model in substantially the same manner as a company,
but its notice must be sent to shareholders by the later of 40 days prior to
the meeting date or 10 days after the company files its proxy materials.
Although a soliciting party other than the company will have the option
of limiting its solicitation to shareholders who have not previously
requested paper or e-mail copies of proxy materials, the soliciting person
must send a paper or e-mail copy the proxy materials upon request to any
shareholder to whom the soliciting person has sent a notice.
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When a company or other soliciting person uses the notice and
access model, brokers, banks and similar intermediaries must prepare and
send their own notices designed for beneficial shareholders. A beneficial
shareholder desiring a paper or e-mail copy of the proxy materials must
request one from the intermediary.

The SEC also proposed further rule amendments that, if adopted,
would require companies and other soliciting persons to follow the notice
and access model for all proxy solicitations not related to a business
combination transaction. This proposed mandatory model would operate
in substantially the same manner as the voluntary model but would permit
companies and other soliciting persons to send a full set of proxy mate-
rials, including the proxy statement, annual report and proxy card, along
with the notice.

Under Section 232 of the General Corporation Law of the State of
Delaware, notice may be given to a shareholder by a form of electronic
transmission (such as facsimile transmission or electronic mail) to which
the shareholder consents. Such consent may be revoked by the share-
holder giving written notice to the company. Such consent will also be
deemed to be revoked if the company’s electronic delivery system fails for
two consecutive notices and the person responsible for giving the notices
is aware of the failures.

B. Householding

Under Rule 14a-3(e) of Regulation 14A, the company, or the inter-
mediary delivering the proxy materials and annual reports on its behalf,
may deliver a single document set to multiple shareholders located at a
single address. This process is known as “householding.” The following
conditions must be satisfied for a company to “household”:

¢ the document set must be delivered to the shared address;

e the documents must be addressed to the shareholders individu-
ally, as a group, or as otherwise consented;

e the shareholders must either affirmatively or impliedly consent to
delivery of a single document as described under the rule;

e if the document is a proxy statement, the company must deliver
an individual proxy card for each shareholder sharing an address;
and

e the company must include an undertaking to deliver promptly
upon request a separate copy of the annual report or proxy state-
ment to the shared address to which a single copy was delivered.
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State corporate law may also regulate “householding.” For example,
under Section 233 of the General Corporation Law of the State of
Delaware, a single set of proxy materials and the annual report may also
be delivered to multiple shareholders at one address if consent is
obtained. Such consent, which can be implied if the shareholder fails to
object in writing within 60 days of having been given written notice by
the company of its intent to send a single notice, can be revoked only by
written notice.

VI. Filing of Proxy Materials

A. Securities and Exchange Commission

The SEC requires U.S. companies to file their definitive proxy mate-
rials electronically via the EDGAR (Electronic Data Gathering Analysis
and Retrieval) filing system. Filings are generally made in either ASCII or
HTML format, with additional copies and some supplementary materials
being allowed in PDF. For information regarding the filing of preliminary
proxy statements, see the discussions above in Section I.C. — “When
Preliminary Proxy Materials Must be Filed” and Section Il. — “Securities
and Exchange Commission Review.” To download EDGAR in a Nutshell,
the EDGAR Filer Manual or numerous other resources, visit
SecuritiesConnect™ at www.bowne.com.

B. Stock Exchanges

The NYSE currently requests six paper copies of proxy materials,
regardless of whether the materials have been filed on EDGAR. The NYSE
also requires a preliminary review of proxy materials if any action is to be
taken that affects the rights of listed securities or that would create new
listed securities. The NASDAQ allows electronic EDGAR filings to fulfill
paper filing requirements. It may be advisable for a company to file
preliminary proxy materials with the NASDAQ in certain instances, such
as if the company intends to take action that would affect the voting rights
of its outstanding securities.
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I.  Preparing the Annual Report

Rule 14a-3(b) of Regulation 14A requires that every proxy statement
relating to a meeting at which directors are to be elected must be accom-
panied or preceded by an annual report. The annual report must contain
the information specified in Rule 14a-3, including consolidated, audited
balance sheets as of the end of the two most recent fiscal years and
audited statements of income and cash flows for each of the three most
recent fiscal years for the company and its subsidiaries. The report must
also contain additional information such as management’s discussion and
analysis of the company’s financial condition and results of operations, a
description of business, information about the company’s industry
segments, products and operations and information about the directors
and officers indicating each person’s principal occupation or employ-
ment, market information about the company’s securities and an under-
taking to provide free of charge upon request a copy of the company’s
Annual Report on Form 10-K. Although not required, many companies
currently fulfill this requirement using their Annual Report on Form 10-K
filed with the SEC, which may be sent in an attractive “wrapper” with
additional corporate communications.

In connection with the 2006 revisions to the compensation disclo-
sure rules, SEC will now require the performance graph to appear in the
company’s annual report to shareholders rather than in the proxy state-
ment. As in prior years, the performance graph must be a line graph
comparing the yearly percentage change in the cumulative total share-
holder return on the company’s stock over a period of generally five years
to (1) a broad equity market index and (2) a published industry index or
an index of peer issuers. The performance graph will be considered to be
furnished to, rather than filed with, the SEC.

27



2007 ANNUAL MEETING HANDBOOK

Il.  Filing of Annual Report with the Securities and
Exchange Commission

As long as the Annual Report on Form 10-K includes all of the infor-
mation that must appear in the annual report, a company does not need
to file its annual report with the SEC. Rule 14a-3(c) requires that a
company have provided the SEC with seven copies of the company’s
annual report to shareholders for informational purposes by the later of (i)
the date the annual report is first sent or given to shareholders or (ii) the
date the company’s preliminary proxy materials are first filed with the SEC
(if filing of preliminary proxy materials is not required, the relevant date is
the date that definitive proxy materials are first filed with the SEC).
Although it is not required, a company may file its annual report via
EDGAR.

Companies can elect to incorporate by reference into their Annual
Report on Form 10-K some of the information that was presented in the
annual report sent to shareholders in accordance with Rule 14a-3.
Information that is incorporated into the 10-K, however, must be filed
with the SEC and becomes subject to liability under Section 18 of the
Exchange Act.

Ill. Distribution of Annual Report

An annual report must be delivered to each shareholder either
before or with any proxy statement related to an annual meeting at which
directors will be elected. A company will usually send the proxy state-
ment, proxy card and annual report to shareholders together in one
package. If, however, a company decides to send the documents in sepa-
rate mailings, the materials must be sent in a method designed to ensure
that the annual report reaches the shareholder first.

When a company is ready to finalize its proxy statement, annual
report and Form 10-K, it should make sure that it is complying with the
listing requirements of its stock exchange. The NYSE and the NASDAQ
require each company with listed securities to prepare and make avail-
able to shareholders an annual report containing audited financial state-
ments of the company and its subsidiaries. In August 2006, the SEC
approved changes to the NYSE Listed Company Manual Section 203.01
to eliminate the requirement for a listed company to physically distribute
an annual report to shareholders. To avail itself of this change, a company
listed on the NYSE is required to issue a press release stating that its
annual report has been filed with the SEC. This press release must provide
the company’s website address and indicate that shareholders have the
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ability to receive a hard copy of the company’s complete audited finan-
cial statements free of charge upon request. The NYSE has announced,
however, that companies physically delivering an annual report to each
shareholder in accordance with Rule 14a-3 need not also issue a press
release. Section 303A.14 of the NYSE Listed Company Manual was also
added to require listed companies to maintain a corporate website. The
NASDAQ requires the annual report to be distributed to shareholders a
reasonable period of time prior to the company’s annual meeting and to
be filed with the NASDAQ at the time it is distributed to shareholders.
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SHAREHOLDER PROPOSALS

I.  Procedural Requirements

Rule 14a-8 of Regulation 14A provides a mechanism for a share-
holder to include in a company’s proxy materials a proposal to be voted
on at an annual or special meeting of shareholders.” The rule provides that
a company must include a shareholder proposal and the shareholder’s
supporting statement in its proxy materials as long as the shareholder
meets specified eligibility criteria and procedural requirements and as
long as the proposal does not fall within one of the rule’s thirteen substan-
tive bases for exclusion.

The four basic eligibility and procedural requirements under Rule
14a-8 are:

e The proponent must meet the eligibility threshold of (i) being a
record or beneficial owner of at least 1% or $2,000 in market
value of the securities entitled to be voted at the meeting, (ii)
having held these securities for at least one year and (iii) contin-
uing to hold the securities through the date on which the meeting
is held. The proponent must provide documentation to the
company to demonstrate its eligibility to submit a proposal. If the
proponent fails to hold the required number of securities through
the date of the annual meeting, the company will be permitted to
exclude all proposals submitted by the proponent for any
meeting held in the next two calendar years.

e The proponent or a representative qualified under state law must
actually present the proposal at the company’s shareholder
meeting. If this does not occur, the company will not be required
to include in its proxy materials for any meeting held in the

4. ltis also possible for a shareholder to make a proposal from the floor at a meeting, but
many companies have “advance notice” provisions in their organizational documents
that require a shareholder proponent to provide advance notice to the company if the
shareholder wishes to present a proposal at the meeting. Rule 14a-5(e)(2) of Regulation
14A requires that a company disclose in its proxy statement the date after which notice
to the company of a shareholder proposal submitted outside of the Rule 14a-8 process
will be considered to be untimely.
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following two calendar years any proposals submitted by the
proponent.

The proposal must be received at the company’s principal exec-
utive offices not less than 120 calendar days in advance of the
date that the company’s proxy statement was released in connec-
tion with the company’s last annual meeting. A company will
have disclosed this date in its proxy statement for the prior year.
If the company did not hold an annual meeting in the previous
year or if the date of the annual meeting was changed by more
than 30 calendar days from the date of the previous year’s annual
meeting or if the proposal is to be presented at a special meeting,
the company must receive the proposal within a reasonable time
before it begins to print and mail its proxy materials.

A proponent may submit only one proposal and supporting state-
ment for inclusion in a company’s proxy materials in a particular
year. The proposal and supporting statement together may not
exceed 500 words.

Substantive Grounds for Exclusion of a
Shareholder Proposal

Even if a proposal meets the procedural requirements, it may still be
excluded by the company if:

the proposal is improper under state law;

the implementation of the proposal would cause the company to
violate any state, federal or foreign law to which it is subject;
the proposal or the supporting statement is contrary to the proxy
rules, including Rule 14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials;

the proposal relates to the redress of a personal claim or griev-
ance against the company or any other person or is designed to
result in a personal benefit or to further a personal interest that is
not shared by the shareholders at large;

the proposal is not relevant because it (i) relates to operations
which account for less than 5% of the company’s total assets at
the end of its most recent fiscal year and less than 5% of the
company’s net earnings and gross sales for the company’s most
recent fiscal year and (ii) is not otherwise significantly related to
the company’s business;

the company would not have the power or authority to imple-
ment the proposal;
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e the proposal deals with a matter relating to the company’s ordi-
nary business operations;

e the proposal relates to an election for membership on the
company’s board of directors or analogous governing body;

e the proposal directly conflicts with one of the company’s own
proposals to be submitted to shareholders at the same meeting;

e the company has already substantially implemented the
proposal;

e the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be
included in the company’s proxy materials for the same meeting;

e the proposal deals with substantially the same subject matter as
one or more other proposals previously included in the
company’s proxy materials within the preceding five calendar
years; in this case, the company may exclude the proposal from
its proxy materials for any meeting held within three calendar
years of the last time it was included if the proposal received (i)
less than 3% of the vote if proposed once within the preceding
five calendar years; (ii) less than 6% of the vote on its last submis-
sion to shareholders if proposed twice previously within the
preceding five calendar years; or (iii) less than 10% of the vote on
its last submission to shareholders if proposed three times or
more previously within the preceding five calendar years; or

* the proposal relates to specific amounts of cash or stock divi-
dends.

In Exchange Act Release No. 34-40018, the SEC stated that
proposals that relate to ordinary business matters but that focus on “suffi-
ciently significant social policy issues” will not be excludable under the
ordinary business operations exclusion because such proposals transcend
day-to-day business matters and raise policy issues that merit a share-
holder vote.

I1l. Responses to Shareholder Proposals

Companies may wish to develop policies to address shareholder
proposals, taking into consideration the dates by which procedural objec-
tions must be sent to a proponent and the dates by which a formal objec-
tion to the inclusion of a proposal must be sent to the SEC. A company
may wish to designate in its proxy statement a specific individual at the
company to whom shareholder proposals must be directed. This proce-
dure will lessen the likelihood that a proposal will be sent to someone at
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the company who does not take prompt action to meet the tight deadlines
applicable to shareholder proposals.

A company faced with a shareholder proposal should first determine
whether the proposal complies with the Rule 14a-8 procedural rules,
including the requirement that the proposal was received by the company
not less than 120 days prior to the date that the company’s proxy state-
ment was released in connection with the company’s previous annual
meeting. If the proposal does not comply with the procedural rules, the
company has 14 calendar days after the date on which the company
receives the proposal to send a notice to the proposal’s proponent identi-
fying the procedural deficiencies and stating the timetable for the propo-
nent’s response. The proponent’s response to the company’s notification
of deficiency must be postmarked or electronically transmitted no later
than 14 calendar days after the proponent receives the company’s notifi-
cation.

If the proposal meets the Rule 14a-8 procedural requirements, the
company should determine whether the proposal may be excluded under
any of the thirteen substantive bases for exclusion set forth in Rule 14a-8.
The company should consider contacting the proposal’s proponent to
discuss the possibility of a negotiated resolution pursuant to which the
company could take certain actions requested by the proponent and the
proponent would withdraw the proposal.

If it is not possible to exclude the proposal on procedural grounds
and the proponent refuses to withdraw the proposal, the company may
attempt to exclude the proposal by filing a no-action request with the SEC
within 80 calendar days before the company files its definitive proxy
statement and form of proxy with the SEC. The company has the burden
of proof to demonstrate to the SEC staff that it should be permitted to
exclude the challenged proposal. If it decides to file a no-action letter
request, the company must submit to the Office of Chief Counsel of the
SEC’s Division of Corporation Finance at 100 F Street, N.E., Washington,
D.C. 20549 six paper copies of (1) the company’s arguments for excluding
the proposal, including applicable precedents, (2) the proposal and the
proponent’s supporting statement and (3) an opinion of local counsel if
the company seeks to exclude a proposal on the basis of state or foreign
law. The company should also include copies of any correspondence it
has exchanged with the proposal’s proponent. The company must send
the proponent a copy of the complete no-action request it has submitted
to the SEC, and the proponent will have an opportunity to provide the SEC
with a rebuttal to the company’s no-action request. If the proponent with-
draws the proposal or if the company withdraws its objection to the
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proposal after the company has submitted a no-action request, the SEC
should be informed as soon as possible so that it does not dedicate time
and resources to considering the moot request. The SEC will then issue a
no-action response indicating that the proposal was withdrawn and
stating the reasons for the withdrawal. The SEC may respond to a no-
action request by giving the proponent an opportunity to cure a defi-
ciency in the proposal. If the proponent does not cure the deficiency in
the time allotted by the SEC, often seven calendar days, the company is
permitted to exclude the proposal.

If the company is unable to convince the SEC to issue a no-action
letter permitting exclusion of the proposal, it must provide disclosure
regarding the proposal in its proxy statement and include the proposal on
its proxy card. In the proxy statement, the company must either include
the name and address of and the number of voting securities held by the
proponent or include a statement indicating that it will provide such infor-
mation about the proponent upon request. The company will need to
formulate management’s response to the shareholder proposal, including
a possible statement of opposition in the proxy statement. If the SEC’s no-
action response requires the proponent to modify its proposal or
supporting statement, the company must provide the proponent with a
copy of its opposition statement no later than five calendar days after it
receives the revised proposal. If the SEC has not required revisions to the
proponent’s proposal, the company is required to send the proponent a
copy of its opposition statement no later than 30 days before it files its
definitive proxy statement and form of proxy with the SEC so that the
proponent has an opportunity to object to statements it believes are false
or misleading. A company’s statement in opposition to a shareholder
proposal is not subject to the 500-word limitation applicable to the propo-
nent’s proposal and supporting statement.

The company may also wish to prepare a strategy for convincing
institutional investors not to support the shareholder proposal and for
resp